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Report 

to The Rt. Hon. the Secretary of State for Scotland 

by The Dean of the Faculty of Advocates 
(Mr C. I. D. Shaw, Q.C.) 

1. On 7th May, 1958, I was appointed by the Secretary of State for Scotland 
to hold a local inquiry into the question whether the Corporation of the City of 
Glasgow had failed to comply with the provisions of section 73(5) of the Housing 
(Scotland) Act, 1950, which subsection provides that a local authority for the 
purposes of that Act “shall from time to time review rents and make such 
changes either of rents generally or of particular rents and rebates as circum- 
stances may require The inquiry was held in terms of section 356(1) of the 
Local Government (Scotland) Act, 1947. It was ordered in consequence of a 
complaint which had been made to the Secretary of State by Councillor S. J. 
Scott Adamson, C.B.E., J.P., C.A., on 19th March, 1958. Councillor Scott 
Adamson is leader of the Progressive Party in the Town Council, and he repre- 
sents 43 Councillors, out of a total of 113, who disagree with the alleged policy 
of the Labour majority of refusing to institute a review of rents in terms of the 
Act. 

2. The inquiry was held in public in Glasgow on 3rd, 4th, 10th, 11th and 12th 
June, 1958. I set out the parties who appeared or were represented, grouping 
them according as they appeared , in support of or against the policies of the 
Corporation. 

A. (i) The Corporation of the City of Glasgow 

(Mr I. H. Shearer, Q.C., and Mr N. McVicar, Advocate) 

(ii) The Glasgow Council of Tenants ’ Associations 
(Mr J. Gold) 

(iii) The Ruchazie Tenants’ Association 
(Mr A. Millar) 

(iv) The Communist Party (Glasgow Committee) 

(Mr A. Clark) 

(v) The National Union of Sheet Metal Workers 
(Mr Moncrieff) 

(vi) The Scottish Council of Tenants’ Associations 
(Mr W. Orr) 

(vii) The Metropolitan Vickers Shop Stewards’ Committee 
(Mr H. Wyper) 

(viii) The Amalgamated Engineering Union, Govan Area 
(Mr Sheriff) 

(ix) The Castlemilk Tenants ’ Association 
(Mr W. Field) 

(x) The Glasgow and District Trades Council 
(Mr I. Rosslyn Mitchell, Solicitor) 

(xi) The Plumbing Trades Union 
(Mr Savage) 

(xii) The Rolls Royce Shop Stewards’ Committee 
(Mr Paterson) 

(xiii) The National Federation of Building Trades Operatives 
(Mr McGregor) 

(xiv) The Social Credit Political League 
(Mr W. McLellan) 
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B. (i) Councillor S. J. Scott Adamson 

(Mr J. O. M. Hunter, Q.C., and Mr R. Reid, Advocate) 

(ii) The Glasgow Property Owners ’ and Factors ’ Association 
(Mr R. A. Bennett, Advocate) 

(iii) The Association of Owner Occupiers 
(Mr G. Black) 

(iv) The West of Scotland Liberal Federation 
(Mr C. Brown) 

(v) Mr Connor, a Ratepayer 

(vi) The Simshill Estate Residents’ Association 
(Mr D. Walls) 

(vii) Mr S. McBirnie, a Ratepayer 

(viii) Professor W. T. Marshall, a Ratepayer 

(ix) The Cathcart Municipal Ward Committee 
(Mr R. C. Manson) 

(x) The Scottish Association of Manufacturers’ Agents 
(Mr D. Thomson) 

3. Evidence was given on behalf of the Corporation, the Glasgow and District 
Trades Council, Councillor Scott Adamson and the Glasgow Property Owners’ 
and Factors’ Association. In virtue of the powers conferred on me under section 
355(4) of the Local Government (Scotland) Act, 1947, I cited the following 
witnesses, all of whom gave evidence which was relevant and necessary for the 
purposes of the inquiry : — 

Mr James Hood, Depute Town Clerk 

Mr George B. Esslemont, City Chamberlain 

Mr Donald Macrae, City Factor 

Mr A. Watson McCarroll, C.A., Auditor of the Housing Accounts 

Councillor John Inglis 

The first four were cited on the motion of Councillor Scott Adamson, the fifth 
on the motion of Mr Black, for the Association of Owner Occupiers. All the 
witnesses at the inquiry gave their evidence on Oath. All the parties were invited 
to express their views, and most of them did so. 

4. The first of the grounds upon which Councillor Scott Adamson maintained, 
in his letter of complaint dated 19th March, 1958, that he had made out a prima 
facie case for inquiry was that the Auditor of the Housing Accounts had ad- 
hibited to the Accounts for 1 957 a docquet in the following terms : — “I have also 
to report that apart from considerations involved in fixing rents of new houses, in 
the year ended 31st March, 1957, no other review of rents appears to have been 
made in terms of section 73(5) of the Housing (Scotland) Act, 1950.” A similar 
docquet appeared on the Accounts for 1955 and 1956. It appeared for the first 
time in consequence of representations made to the Auditor by the late Councillor 
Murray, who was the protagonist in the Town Council of the Progressive party’s 
views as to the desirability of reviewing Corporation rents. Councillor Murray, 
like any other ratepayer, was entitled to make representations to the Auditor in 
virtue of section 200(2) of the Local Government (Scotland) Act, 1947. The letter 
of complaint goes on to say that no review of rents has taken place since 1938, 
when certain reductions were made, that rents fixed in 1938 remain unchanged 
today, no consideration having been given to the change in money values since 
that date. It is further pointed out that the sum at debit of the Housing Revenue 
Account has increased so that it is estimated that in 1958/59 it will' be about 
£3,500,000. Tbe case developed in evidence, not only by Councillor Scott Adam- 
son, but by the private ratepayers who appeared, and also by the Property 
Owners and Factors, a Residents’ Association and a Ward Committee, was that 
the failure to review rents caused unfairness to ratepayers who were not tenants 
of Corporation houses, in as much as they had to bear, through their contri- 
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buttons to the rates, the cost of meeting housing deficits incurred for the benefit of 
those tenants, many of whom were in as good if not a better financial, position 
than are the tenants and occupiers of private property. These are, put shortly but 
adequately by way of introduction, the grounds upon which it is said that the 
Corporation are in breach of their statutory duty, and before considering them 
m detail with a view to seeing whether they are borne out by the facts, it is 
necessary to come to a conclusion as to what the statutory duty of a local authority 
under section 73(5) of the 1950 Act really is. 

5. The first question which arises is, what is the meaning of the words “ from 
time to time ” ? I do not think there is much dispute as to that. No one has 
suggested that the words mean that the local authority is to institute a review of 
rents at regular intervals of time. In my opinion some assistance is to be gained 
from the terms of section 60 of the Act of 1950, whereby a duty is laid upon the 
local authority to “consider the housing conditions in their district ”, to 

review the information which has been brought to their notice ’ ’ and * * as 
often as occasion arises , or within three months after notice has been given to 
them by the Secretary of State, to prepare and submit to the Secretary of State 
proposals for the provision of new houses I think the expression “ from time 
to time ’’ in section 73(5) means the same as “as often as occasion arises ” in 
section 60 ; just as changing circumstances may affect the sufficiency of proposals 
for the provision of houses, and occasion therefore arises for review and altera- 
tion, so changing circumstances may affect the propriety of rents in particular or 
in general, and occasion for review and alteration will then arise. 

6. Who is the judge of whether such an occasion has arisen ? In my opinion 
that duty is confided to the local authority, under the general powers of manage- 
ment conferred by section 71(1). This was the position taken up by Mr Hunter in 
his alternative argument ; I am unable to agree with his primary argument, which 
was to the effect that it is for the Court to say, when the question is validly 
brought before it, whether or no an occasion for review has arisen. That argument 
was supported by a number of English authorities, particularly Smith v Cardiff 
Corporation {No. 2) 1955 Ch. 159, Summerfeld v Hampstead Borough Council 
1957 1 WLR 167, and Belcher v Reading Corporation 1950 Ch. 380. These cases 
were actions by tenants for the purpose of having it declared that the rents 
charged by the local authorities were not reasonable within the meaning of the 
English legislative provisions equivalent to section 71(1), and are accordingly not 
directly in point. They do seem to me, however, to make it clear that in consider- 
ing such a question the Court will not as it were turn itself into a rent-fixing 
tribunal, but will confine itself to an examination of the steps taken and the 
factors considered by the local authority when they came to their decision that the 
rents proposed were reasonable. To do more would, in the words of Romer J. 
in Belcher v Reading Corporation (supra) at 391, “result in the management and 
control of local authorities’ estates being largely diverted from the authorities, 
to whom the legislature has entrusted it, to the Courts ”. These cases, and others, 
also contain expressions of opinion as to the matters which are proper to be 
taken into account by local authorities when exercising their judgment, in such 
matters, and I shall return to that topic later. In the meantime I express my 
opinion that, while the decision whether the time has come for a review of rents 
rests with the local authority, and is to that extent discretionary in them, never- 
theless that discretion must be exercised in good faith, taking all proper factors 
into account, and excluding from consideration extraneous or irrelevant facts or 
opinions which might tend to vitiate their judgment. Their duties to the rate- 
payers in such matters are accordingly not unlike those owed by trustees to 
beneficiaries, or, as Mr Shearer suggested, by company directors to their share- 
holders. 

7. Before coming to the question whether the Corporation are now under a 
duty to review rents, it is necessary to inquire, when did they last do so ? At first 
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sight there is only one answer ; Mr Esslemont said there had been no general 
consideration of rents since 1938. I understand that he is responsible for the 
entries relating to Glasgow in the Rating Review*, and in the appropriate column 
the date of the last review of rents is given as 1938. Mr Hood seemed unwilling 
to assent to the proposition that there had been no “ review ”, but he admitted 
that there has been no general increase or decrease since 1938, in which year there 
was a small general decrease. This is confirmed by Mr Macrae and by Councillor 
Inglis. Subject to certain submissions for the Corporation to which I shall later 
refer, the position seems to be made pretty clear by the Statement of all housing 
scheme rents as at 28th November, 1957, produced by Mr Macrae. In referring to 
that document I do not find it useful to consider other than “Ordinary 
Schemes ”, which account for 68,133 out of the then total of 100,497 houses, 
since there are specialties attached to the Intermediate and Rehousing Schemes 
which make the rents in them even lower than those of the Ordinary Scheme 
houses, nor do I take into account the average rents struck with reference to 
houses of different sizes, since these averages may be misleading in consequence 
of variations in the proportions, under the different Acts, of the'different sizes of 
house. As a fair example, however, I take the average rents for three apartment 
tenement houses erected since 1919, and they are given as follows : — 



1919 Act 


. £12 11 


4 






1923 Act 


. 13 3 


5 






1924 Act 


. 12 15 


4 






1930-35 Acts . 


. 13 0 


10 






1938 Act 


. 14 12 


5 






1946-52 Acts . 


. 14 8 


10 






I also take by way of comparison the average rents for the 1 938 Act 


houses of all 


classes as against the rents for those classes of 1 946-52 Act houses. 






( a ) Tenements 


1938 




1946-52 




3 apartments 


. £14 12 


5 


£14 8 


10 


4 ... 


. 18 0 


5 


16 11 


8 


5 ... 


. 22 0 


10 


— 




0 b ) Flatted 










3 apartments 


. 13 12 


11 


14 3 


9 


4 ... 


. 16 6 


7 


16 14 


7 


( c ) Terraced and Semi-Detached 










3 apartments 


. 14 12 


11 


15 12 


3 


4 ... 


. 17 7 


10 


17 10 


0 


5 ... 


. 20 13 


7 


20 15 
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By far the greater number of houses built under the 1946-52 Acts are tenement 
houses of 3 or 4 apartments ; the proportion is 28,992 out of 44,405 or about 
65%. In these instances the average rental for 1946-52 houses is lower than that 
for 1938 houses, and it was agreed that the rents of 1938 houses, fixed in 1938, 
have never been altered. In the other instances there are slight increases over the 
1938 figure, the largest being about 4Jd per week. It follows from these averages 
that not only are the tenants of pre-war houses paying the same average rent as 
before the war, but that tenants of new houses are paying average rents a very 
little above or a very little below what were considered to be fair rents when these 
were fixed in 1938. Subject to variations up or down in individual cases, that is 
the “ rent structure ” of the Corporation housing undertaking, and it is the 
statistical consequence of what is admitted to be the present method of fixing 
new rents, namely, that they are fixed ‘ ‘ on the basis of ” 1938 Rents. 

8. There are, however, certain respects in which the Corporation are now 
claiming that they have in fact since 1938 reviewed their rents within the meaning 

’Rating Review 1957 published by the Institute of Municipal Treasurers and Accountants 
(Inc.) (Scottish Branch) December 1957. 
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of section 73(5). In the first place, they say that since 1953 they have changed the 
rents in 546 cases. Where there is “ under-utilisation ”, that is a family living 
in an “ intermediate ” or “ re-housing ’ ' house which had been tenanted by a 
deceased parent the surviving family may be charged an ordinary rental in order, 
quite properly, to induce them to move to a smaller house. It will be observed that 
this action does not have the effect of increasing ordinary rentals, but merely 
re-categorises an “ intermediate ” or “ rehousing ’ ’ house as ‘ ‘ ordinary ’ ’ 
should the family elect to stay in it. These cases, 457 in number, cannot be in- 
stanced as reviews of rentals. The only result is that the total number of ‘ ‘ ordin- 
ary ” houses is increased and the total number of “intermediate ” or “re- 
housing ” houses is diminished. In 30 cases increased rents have been charged to 
key workers who get priority accommodation, and in 18 cases increased rents 
have been charged where the tenant carries on some professional calling in his 
house. Allowing that this policy of the Corporation can properly be described as 
a review of rents within the meaning of the section, which I very much doubt, 
seeing that it merely amounts to applying special considerations to a small 
number of special cases, the result would be that, on this argument, the Corpora- 
tion have since 1938 reviewed 48 rentals and have not reviewed 100,449. 

9. In the next place, the Corporation point to the fact that in new housing 
schemes the rents fixed for the first time are in some cases higher than rents in 
comparable pre-war schemes. The policy of the Corporation in this regard must 
remain to some extent in mystery, because Mr Macrae told me that he had had 
no formal intimation of that policy, and that ‘ ‘ sometimes one has to sense 
what the policy of the Corporation might be ”. Councillor Edward Hunter gave 
evidence as to the policy in virtue of which new rents are fixed, but I found it 
very difficult to understand ; indeed I must be permitted to say with regard to the 
greater part of Councillor Hunter’s evidence that it was exceedingly unhelpful 
and diffuse. It is not necessary, however, closely to examine what the Corpora- 
tion have done in this respect, or the reasons which have actuated them in so 
doing, whatever they may be, since in no proper sense could the fixing of rentals 
of new houses be described as a review of rents, unless the fixing of new rents had 
influenced the landlords in reconsidering old rents, which it never did. This is 
confirmed by the attitude taken up by Councillor Inglis, when he was chairman of 
the Property and Works Committee, namely that the fixing of new rents for 
individual schemes as they were completed was agreed with the leader of the 
Progressive group to be without prejudice to the inclusion of these rents in a 
review of existing rents, should such be ordered by the Corporation. The fixing 
of new rents was not considered itself to be a review. 

10. Thirdly, the Corporation maintained that their Minutes showed that in 
fact they had had rentals continuously under review. This proposition, which 
must nevertheless be examined, was a somewhat surprising one in view of their 
direct assertion to the Secretary of State, contained in the “ statement of the 
views of the Corporation ’ ’ forwarded with their letter to him of 7th February, 
1958, that “ the Corporation refuse to review rents ”. The history of the matter 
is this. On 19th March, 1953, a proposal was made to the Corporation that rents 
should be increased in order that an additional £600,000 should be brought into 
the Housing Revenue Account. That proposal was rejected. On 28th May, 1953, 
it was proposed that the whole rent structure be reviewed. That proposal was 
rejected. On 20th August, 1953, a proposal was made, during a Budget debate, 
that the estimated revenue should be increased by £500,000, this to be obtained 
largely from the housing account by increasing rents. The proposal was rejected. 
On 30th September, 1954, notice of motion was given, in consequence of the 
financial situation of the Corporation ’s housing account and of future housing 
burdens, to instruct the Housing Committee to review the rent structure. On 14th 
October the Corporation resolved to take no action on the motion. On 26th 
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May, 1955, a similar notice of motion was given ; it was moved in the Corpora- 
tion on 9th June, and the Corporation resolved to take no action. On 13th 
October, 1955, notice was given of a motion that, in view of the large and 
increasing deficit in the Housing Accounts, the Corporation increase rents by 
25% and introduce a rebate scheme for cases of hardship. That motion was on the 
agenda for 27th October, when, by a device not very creditable to a Corporation 
such as that of the City of Glasgow, discussion of the motion was burked by the 
carrying of a motion to adjourn, and this device was adopted at every Corporation 
meeting until 1st March, 1956, so that the motion was, of set policy, prevented 
from coming before the Town Council. As Councillor Hunter said, the Corpora- 
tion were determined not to discuss the motion. Thereafter the motion was 
withdrawn. On 7th November, 1957, a proposal was again made that a special 
committee be set up to consider the rent structure relating to Corporation 
houses. The proposal was rejected. On 6th February, 1958, the communication 
to the Secretary of State, to which I have referred, refusing to review rents, was 
approved by the Corporation. On 17th April, 1958, the Corporation rejected a 
motion that the City Factor be instructed to amend the rent structure taking into 
account, among other things, the changed value of money since 1938. I have 
omitted from this rehearsal the proceedings of the Property Management 
Committee, and also the occasions at Corporation Meetings when there was a 
controversy as to rentals to be charged for new houses. The fact remains that on 
numerous occasions between 1953 and 1958 the Corporation have refused to 
review the rent structure, or else have refused to allow a motion to that effect to 
be discussed and voted upon. It was suggested to me that this course of conduct, 
indicating that the Corporation “ having looked at the rents, are satisfied with 
them ”, was on each occasion a review of rents. The argument involves this, 
that whenever the Corporation either declined to review rents, or refused to 
allow a discussion on whether rents should be reviewed, they were by doing so in 
fact reviewing rents within the meaning of section 73(5). The kindest thing that 
can be said of that argument is that it is an ingenious piece of sophistry, but I 
cannot say that it is consonant with the ordinary use of the English language. 

11. I have come to the conclusion accordingly that the Corporation have not 
since 1938 carried out a review of rents within the meaning of section 73(5), and 
the next question is whether, granted that it is in the Corporation’s discretion to 
decide whether the occasion has arisen to review rents and whether circumstances 
require that changes be made, the Corporation have properly exercised their 
discretion in deciding that the occasion has not arisen and that circumstances do 
not so require. I wish to emphasize that when I enquire whether the Corporation 
have “properly ” exercised their discretion, I do not mean that I am enquiring 
whether in my opinion they are right or wrong. I am enquiring whether they have 
reasonably applied to the problem before them the considerations appropriate 
to a body carrying out statutory duties, in good faith, as trustees for the ratepayers 
and for the citizens of Glasgow at large, with a due sense of responsibility, 
taking into account those factors which are plainly relevant, and excluding from 
account those which plainly are not. In a free society there are always to be found 
at least two bodies of respectable, intelligent and public spirited persons who 
announce irreconcilably opposed opinions as to the proper way in which the 
functions of government should be carried on. It may be that only one of those 
ways is correct in the sense of being the most advantageous and efficacious, yet 
both or all may be correct in the sense of being each a reasonable exercise of the 
discretion entrusted to persons elected as representatives of those for whose 
benefit political functions are designed. In my opinion it would not be open to a 
Court of Law, or to the Secretary of State, to find that, although the local 
authority had properly exercised its discretion in the sense I have indicated, 
action should be taken merely because the Court or the Secretary of State did 
not agree with the conclusions at which the local authority had arrived. 
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12, The Corporation, in the statement attached to their letter to the Secretary 
of State dated 7th February, 1958, after alluding to the special problems facing 
Glasgow in the way of overcrowding, the number of homeless families, danger- 
ous properties and slum areas, explicitly gave their reasons for refusing to review 
rents. “ The Corporation insist that Government policies of high interest rates 
and reduced housing subsidies have been the main factors towards financial 
embarrassment. Until these policies are reversed, the Corporation refuse to 
review rents.” Some vague references were made in evidence to re-development 
areas, overspill problems, the expected revaluation of properties in 1961, and 
other topics, but in his evidence Councillor Hunter made it plain that the reasons 
why the Corporation refuse ‘ ‘ meantime ’ ’ to have a review of rents are the 
reasons given in the statement above quoted. Councillor Hunter set much store 
by the word “ meantime ”, repeating it over and over again, and maintained 
that the Corporation have never said they would never review rents, but only that 
they would not do so “ meantime ”, Since “ meantime ” has lasted since 1953 
at least, long before the government policies complained of were introduced, and 
is to last until those policies are revoked, it becomes a word of such remarkable 
elasticity as to have lost most of its meaning. 

13. The two grounds stated for refusing to review rents can be considered 
together, because the same difficulty arises in respect of both. I heard no evidence 
at all, and I pressed Councillor Hunter to give me some if he could, to explain 
upon what grounds an increase in interest rates, or a fall in subsidy, can be 
regarded as a good reason for a refusal to review rents. Read literally his evidence 
is that even if the interest rates were reduced and the subsidy increased again, that 
would have no effect on the Corporation’s attitude to rents, but it may be that it 
was not his intention to convey that impression. The evidence for the Corporation 
on this topic was confined to complaints, which may or may not be well founded, 
that too large a part of the deficit on the Housing Revenue Account, of which 
there has been such loud criticism, is caused by the excessive interest rates now 
payable and the inadequate Government subsidies. Granting that the Corpora- 
tion are correct in that position, no reasons whatever were advanced for treating 
the excessive interest rates and the inadequate subsidies as justifications for 
refusal to review rents ; these are factors which would, upon first sight, tend in 
a precisely opposite direction. Unfortunately the matter does not end there. 
After Councillor Hunter had indicated that there would be no review “ mean- 
time ” until Government policy was reversed, he added, “we want these 
policies reversed, that is why we refuse meantime That appears to mean that 
the purpose of the refusal is to secure a reversal of national policy ; his meaning 
became clear when it was put to him that the Corporation were not exercising a 
discretion as to whether they should review rents, but were simply bringing 
pressure on the Government by refusing to review them. He replied, “ We are 
doing both ”, In so far as a Corporation uses its discretionary power of selecting 
the mode by which it will carry out the duties imposed on it, not with a view to 
implementing the purposes of the statute which imposed the duty, but with a 
view to enforcing a change of Government policy of which they do not, for 
political reasons, approve, then in my opinion that Corporation is not exercising 
its discretion in good faith, but is exercising it for a wrongful end. As Vaisey J, 
said in Prescott v Birmingham Corporation (1955) 1 Ch. 210 at 225, “The 
Corporation seem to me to be attempting by this scheme to usurp the functions of 
the legislature and to redress what they appear to consider to be a nation-wide 
grievance by local administrative methods The scheme which the Court of 
Appeal found to be ultra vires was to give free travel to old people on the Corpora- 
tion ’s omnibuses. Again I wish to emphasize that the political views, or the 
results of the political views, of particular witnesses or of the Corporation or of 
any party represented therein are of no concern to me or to my recommenda- 
tions ; I am only pointing out that if a Corporation substitute for a proper 
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exercise of discretion an attempt to bring political pressure to bear, such a 
policy is bound to have consequences seriously reflecting on the bona fide nature 
of the exercise of their powers. 

14. I have accordingly come to the conclusion that the grounds relied on by the 
Corporation as justifying their refusal to review rents in terms of the Statute are 
not supported by any relevant evidence, and that they are vitiated, as a basis for a 
proper exercise of discretion, by the fact that they are being urged at least partly 
for an improper collateral purpose. 1 next proceed to the question whether the 
Corporation, in exercising their discretion, have failed to take into account factors 
to which they should have given some weight. 

15. In the first place, in fixing their rentals, the Corporation pay no attention 
to the rentals of privately owned let houses. Whether or no it be desirable that 
they should do so, in my opinion they are not under any obligation to consider 
that factor. It is significant that by section 47 of the Housing (Scotland) Act, 
1935, now repealed, the authority was obliged to review rents in exactly the same 
terms as they now are by section 73(5), and in addition, in fixing rents the author- 
ity was bound to “take into consideration the rents ordinarily payable by 
persons of the working classes in the locality ” ; see Dundee Corporation v 
Secretary of State for Scotland 1941 SC 120. The omission of such a provision 
(even amended by exclusion of the reference to persons of the working classes, 
which would now be irrelevant) from the 1950 Act is in my opinion a signification 
of the intention of Parliament that there should no longer be any compulsitor 
upon the local authority to pay attention to rents of privately let houses. If the 
Corporation are not bound to consider commercial rents when fixing municipal 
rents, I think it cannot be held that they are bound to do so when considering 
whether the time has come for a review of their rents. 

16. The next group of questions is one which caused the greater part of the 
controversy at the inquiry, especially affecting the individual ratepayers appearing 
as objectors to the Corporation’s policy, and I have no doubt that these are the 
questions which are uppermost in the mind of the public. How far does the 
Corporation in its rent policy pay attention to the financial position of their 
tenants, how far does the level of wages affect the level of rents, and how far 
does the Corporation take into account the fact that for every Corporation 
tenant there are two ratepayers who are not Corporation tenants, and who may be 
in no better financial position than those who live in council houses ? 

1 7. When a person makes application for a council house, he has to (ill in a 
form in which he discloses, inter alia , his income. If I understand Councillor 
Hunter’s evidence aright, that is merely a relic of some practice in the past where- 
by the income disclosed was used as a guide to the Corporation in deciding in 
what scheme the applicant was to be allotted a house. There still stands a House 
Letting Regulation whereby no person is eligible for a Corporation house if his 
income is more than £400 a year, but that Regulation is never enforced and 
indeed it could not be, consistently with the present law that municipal houses arc 
to be provided, not merely for the working classes, but in accordance with ‘ ‘ the 
needs of the district ”—1950 Act section 60. No conclusion can be drawn from 
the disclosure of income by applicants for houses ; in practice it is necessarily 
ignored. 

18. ft is stated by Mr Macrae that in fixing rentals, no attention is paid to the 
ability of the tenant to pay. Indeed, there is no record of any information having 
been officially before the Corporation from which they could proceed to draw 
any conclusion about what tenants could afford to pay ; it seems that the Property 
Management Committee, in so far as it took any interest in wage rates, as 
affecting ability to pay rent, was content to rely on the general wage levels of its 
own employees. These have risen by about three times since 1938. There was, 
however, unknown to the Corporation, a source of information in the hands of 
the Factor, which was produced by Mr Macrae. Tt seems that in 1954 a Special 
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Sub-committee of the Property and Works Committee were discussing the 
difficulties of rehousing families from condemned properties, and desired to have 
some indication of the average incomes of families in ‘ ‘ rehousing ’ ’ and 
“ intermediate ” houses. The Factor was accordingly instructed to carry out a 
survey for the purpose of getting this information, but was not given any power 
specifically to require householders to disclose what means were coming into 
their houses. What he did was to take a sample throughout the city of 500 houses 
of either class, and of the numbers of persons in those houses who were in' 
employment. As regards wages, he made the assumption that a worker over 21 
was paid £6 per week, a worker under 21, £3 per week, a working wife of a worker 
£3 per week, and that the income of persons over 21 not in employment was 30s. 
per week. He considers that these figures are an under-estimate as at the present 
day, which must be obvious having regard to the upward movement of wage 
rates in the last 4 years. The results of his enquiries were : — 



A rerage rent 

Estimated average including 

weekly income occupers’ rates 

of house per week 

Intermediate . . £13 7 7 11/9 

Rehousing . £9 16 5 8/11 

Whatever may be the conclusions which are to be drawn from the survey, the 
Sub-Committee did not report to the parent Committee on the matter, which 
seems to have been shelved. One thing the survey very clearly discloses is, that in 
the sample taken, and applying actual present day wage rates, the proportion of 
family income spent on house rent is very low indeed, and that on the average it 
would be impossible to say that the tenants of the houses examined could not 
afford to pay substantially more. 

1 9. The question whether, on an average (the average rent charged in Glasgow 
being £13 2s 5d, or 5s 2d per week, in comparison with £14 1 5s 1 Id in 1938), the 
rents charged are reasonable with reference to what tenants can reasonably be 
expected to pay has thus never been considered by the Corporation. The only 
consideration of means which appears to form part of the policy determining the 
level of rents is that, as assented to by Councillor Hunter, the Corporation “ set 
their standards on the fact that there are some people who can ’t afford to pay any 
more than they are paying A good deal of stress was laid on that fact, especially 
on the part of Tenants’ Associations, and it may be taken as proved that, 
especially in some of the newer housing areas where transport costs form a 
substantial part of each household budget, there are many families who would 
find it difficult to pay more by way of rent and rates, although, as I have pointed 
out above, there is no evidence that the average tenant is in that position. There 
is at the same time ample ground for holding that there are large numbers of 
tenants, especially in the older schemes, who could well afford to pay something 
much more nearly approaching an economic rent. 

20. It is the existence of this latter class which has had the effect of causing the 
bitter resentment of owner-occupiers and tenants of privately owned houses, 
many of them in straightened circumstances. It may be that the class is not as 
numerous as is supposed, but if the numbers are being exaggerated, that is one of 
the consequences of a refusal by the Corporation to consider measures to review 
the rent structure. The attitude taken up by the objectors is, shortly, that the 
‘ ‘ additional deficit ’ ’ on the housing account, that is the deficit over and above 
that which is met by the statutory contributions from the rates, is a burden on 
all the ratepayers amounting at present to 4s 2d in the £, and that therefore 
when a non-Corporation tenant or an owner-occupier pays his rates he is 
subsidising Corporation tenants, who may be better off than he is, in that 
amount. The only answer to that contention, as given for the Corporation by 
Councillor Hunter, is that the additional deficit is caused by excessive interest 



10 



Printed image digitised by the University of Southampton Library Digitisation Unit 



rates, and that therefore the subsidy is being paid, not to the Corporation 
tenants, but to the “ moneylenders ”, which was the description he applied to 
those who respond to the Corporation’s offers, public or private, to receive 
loans. This explanation, for what it is worth, leaves unanswered the question 
why, if there are to be subsidies paid to “moneylenders ” in order to finance 
Corporation houses, those subsidies should be payable, not primarily by the 
tenants for whose benefit the loans have been entered into, but by the other 
ratepayers of the city. In my opinion this attitude of the Corporation is inconsist- 
ent with the duty which lies upon them, in the words of Harman J. in Summerfield 
v Hampstead Borough Council (supra) at 171 “ to try to hold the balance evenly 
between the council house tenants and the general body of ratepayers ”, and 
that in virtually ignoring the interests of other than Corporation tenants they are 
not properly exercising their discretionary powers of deciding whether they have 
a duty now to review rents. 

21. There is, however, in my judgment an even more important respect in 
which the refusal to review rents, in the circumstances as known to the Corpora- 
tion, indicates that an essential factor which ought to have been taken into 
account has been ignored. It arises out of the evidence given by Councillor 
Inglis and Mr Macrae, and has nothing to do with whether ratepayers other than 
council house tenants are being fairly treated. Councillor Inglis was Convener of 
the Property Management Committee from its inception in 1954 until he 
resigned in 1957. Before that he had been a member of the Housing Committee, 
which at that time dealt with rents. He resigned because he was in conflict with 
his party in the Corporation, being of the opinion that there ought to be a 
review of rents. The reason why he was of that opinion was that “with the 
passage of time the whole position altered entirely, and we found that people 
were occupying intermediate houses and slum clearance houses who had long, 
long since lost the qualification to occupy that type of house ’ ’. I should inter- 
polate here that slum-clearance houses were for people who had been dispossessed 
from properties to be demolished, and intermediate houses were for others who 
could not afford to pay for an ordinary house. He goes on, “I personally felt 
it was wrong that a man with four or five children, badly in need of being re- 
housed, should be moved into Easterhouse or Drumchapel or should have to 
refuse to accept a house in Easterhouse or Drumchapel because of the fact that 
he had one pay and five or six children, while other people, whose income position 
was very much superior, continued to keep the cheaper houses. The only way 
that could have been resolved was by reviewing the whole rent structure and the 
whole system ofletting ”. In another place he says he was more concerned with 
the proper utilisation of the Corporation’s houses than with getting more rent. 

22. I lay great stress upon the evidence of Councillor Inglis, until so recently 
Convener of the Committee concerned. He gave his evidence clearly and forcibly 
and with an obvious sense of responsibility. He indicated that he was not alone 
in the Labour group in his opinions, and indeed he was supported in that by Mr 
Grant, giving evidence on behalf of the Glasgow and District Trades Council, 
who said that his Council had no objection to a review of rents ; he could not see 
that rents could be reduced, and conceded that as a result of a review some rents 
might have to be increased. Councillor Inglis was prepared to take into considera- 
tion some of the factors which the Corporation appear to have ignored. For 
example, he would take into account the change in money values since 1938, 
saying that “ there is room for some sort of adjustment in relation to present 
day money values unless it can be shown that the person who is in need of 
accommodation is not in a position to meet the additional commitment ”. I 
cannot see that the Corporation pay any attention to changed money values. 
When asked whether they did, Councillor Hunter said, ‘ ‘ we included rent in the 
general standard of living ”, The only explanation he gave of that statement is 
contained in his elaboration of it, where he says that he regards television sets 
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and motor oars as “ essentials ” to Corporation tenants ; I presume he means 
by that that rents must be kept low in order to allow of their acquisition, though 
he did say that he did not give to that a priority over the payment of house rent. 
Again, Councillor Inglis appeared to be prepared to try to hold the balance evenly 
between Corporation tenants and the other ratepayers ; he says that it is im- 
portant to be able to assure the ratepayers that the burden falling on them by 
way of rating to meet additional deficits was necessary for the purpose of re- 
housing badly housed citizens who could not afford to occupy municipal houses 
without assistance. This is in marked contrast to the attitude of the Corporation, 
which I have already examined. 

23. Councillor Inglis’ opinion that rents should be reviewed if only for the 
purpose of ensuring the proper utilisation of corporation houses is confirmed by 
the evidence of Mr Macrae. He drew attention to the difficulties that applicants 
who live in condemned houses have in paying rents for ordinary houses ; he 
said that persons in the lower income groups cannot easily pay the rents in the 
new housing areas, and that there are 1,500 to 1,600 families now on the waiting 
list ‘ ‘ who either because of financial difficulty in paying rent of an ordinary type 
of new scheme house or because of their unsuitability for that type of accom- 
modation, are not being dealt with at the moment ”. That situation exists 
because of a refusal to institute a review of the rent structure, simultaneously with 
the occupation of the cheaper type of house by people who can perfectly well 
afford to pay much higher rents than they do as shown by the evidence of 
Councillor Inglis and Professor Marshall. 

24. The poorer class of Corporation tenants who deserve a cheaper house and 
the potential tenants who cannot accept houses in the new housing schemes, were 
not represented as such at the inquiry. No one put their case except Councillor 
Inglis ; I think the representatives of the Tenants’ Associations and Trade Unions 
who supported the policy of the Corporation failed to appreciate that these 
people owe their difficulties in part to the Corporation’s refusal to review 
municipal rents in terms of the Act. The policy of the Corporation is stated to 
depend upon their view that, in spite of the Minutes to which I have referred and 
which are to the contrary effect, the issue all along has been not whether there 
should be a review of rents but whether there should be an increase in rents, and 
that the reason why the Corporation have refused to review rents is that they 
understand that “ review ’ ’ means precisely the same as ‘ 1 increase ”. In both 
these views the Corporation are clearly wrong. There is no reason at all why a 
review of rents should not have the effect of easing the burden upon the poorer 
tenant, of making it easier for poorer people to get Corporation houses, and at the 
same time of rendering it impossible for better off tenants to occupy houses at 
rents which make them a burden on their neighbours and an obstacle to the 
proper housing of persons less well off than themselves. 

25. There are two other matters in which some criticism was offered of the 
Corporation’s policy ; it was said that in refusing to review rents they were 
ignoring the higher costs of building and the heavier burden of repairs which 
face all local authorities now in comparison with the year 1938. It seems that, 
with a view to meeting increased building costs, there has been in the past few 
years “ a slight tendency to an increase in rental ”, that is when new rentals for 
new housing schemes are being fixed. Whether that increase is sufficient, or 
whether it should also be spread over the rents of old houses, may fairly be said 
to be in the competence of the Corporation to decide ; they have taken the factor 
into account, and that may be sufficient for the purposes of this inquiry. As 
regards repairs, it will be seen from the Rating Review 1957* that Glasgow has a 
credit balance in the Housing Repairs Fund of £597,607. If the Corporation 
have decided that, until that balance runs down, they will not require to raise 

* op. cit. 
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further funds to meet repairs, they are in my opinion entitled to come to that 
decision. 

26. As I pointed out earlier one of the grounds upon which Councillor Scott 
Adamson requested the Secretary of State to take action was that a very large and 
annually increasing sum was standing at the deficit of the Housing Revenue 
Account. The figures were spoken to by the City Chamberlain. In 1956/57 the 
deficit, that is to say the net expenditure on the housing accounts, after crediting 
Exchequer subsidies and deducting the Corporation’s statutory rate contribu- 
tion, was £1,950,708, while the cumulative deficit which has piled up since 
1943/44, the year in which the Account’s accumulated surpluses were exhausted, 
was £8,136,842. Witnesses, parties and counsel expressed alarm at these figures, 
and indeed they are large, but I have come to the conclusion that a study of them 
will not assist in determining the question in issue. Mr Shearer succeeded in 
demonstrating that, if one examines the Rating Review, one will see that as 
regards the percentage of Housing Rate to Total Rates, and the Housing Deficit 
on a basis of comparative populations, Glasgow is in a position not very different 
from that of other industrial centres of population. The same is true of the 
proportion of housing costs raised from rents as compared with that falling 
upon rates by way of additional deficit. In my opinion, however, this is not an 
appropriate line of approach, either from the point of view of the Corporation 
or of its critics. A city which shows an additional deficit in its Housing Revenue 
Account is either managing its housing undertaking properly or it is not. If it is, 
then the Corporation is entitled to say, “ Since you cannot point to any mis- 
management, or failure in statutory duty, on our part, the deficit is the necessary 
price of our carrying out of our statutory functions ”, If it is not, then what is 
required is to draw attention to and correct the mismanagement and to insist on 
the carrying out of the statutory duties ; it is to no purpose to point to a figure in 
an account and to attempt to deduce from it whether the Corporation is to 
blame for it or not. Again, as was pointed out by Harman J. in Summerfield v 
Hampstead Borough Council (supra) at p. 13, it is of very little service to draw 
attention to results obtained in other burghs ; before any useful conclusion 
could be drawn, it might be necessary to decide whether those burghs, or any of 
them, were themselves in breach of the same statutory provisions as are in 
question here, or whether there are special features in any particular instance. 
To put it shortly, the state of the Housing Revenue Account is the consequence 
of the policies of the local authority. The local authority, in an inquiry as to 
whether it has failed to comply with statutory provisions, ought to be judged by 
what it has done, not by the consequences of what it has done. 

27. In conclusion, I wish again to emphasize that, in my opinion, this is an 
inquiry into whether there has been a proper exercise of a discretionary power, 
namely the power to decide whether occasion has arisen for the carrying out of a 
statutory duty. It is an inquiry into the declared policies of the Corporation 
not into the policies of any party or person. The serious nature of the inquiry is 
apparent when it is remembered that, should the Corporation have failed 
properly to exercise their discretion, one result is in effect the payment of the 
ratepayers’ money to those not entitled to it, namely, those tenants of Corpora- 
tion houses who could but do not pay a reasonable rent. In that connection I 
wish to refer to the case of Roberts v Hopwood, (1925) AC 578. In that case the 
Borough of Poplar had decided that they would pay to their employees, male and 
female, a minimum wage of £4 per week, largely on the ground that a public 
authority ought to be a model employer ; these wages were quite out of line with 
current wage rates for equivalent work. The Auditor surcharged the members 
who had voted for this proposal with the difference between £4 per week and a 
reasonable wage. The House of Lords held that he was right. 

28. There are several passages in the speeches of their Lordships which are 
relevant to this case. For example, Lord Buckmaster says at p. 588, “ When a 
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discretion is conferred upon a local authority, the Court ought to show great 
reluctance before they attempt to determine how, in their opinion, the discretion 
ought to be exercised Lord Atkinson at p. 596 disposes of the suggestion that 
the Council were entitled to do what they did because they had a mandate from 
a majority of the electors who had put them into office, an erroneous notion 
which seemed to commend itself to some of the parties who supported the 
Corporation at this inquiry. Finally, at p. 595, Lord Atkinson said this : 

“ This system of procedure might be admirably philanthropic, if the 
funds of the council at the time they thus administered belonged to the 
existing members of that body. These members would then be generous 

at their own expense The indulgence of philanthropic enthusiasm 

at the expense of persons other than the philanthropists is an entirely 
different thing from the indulgence of it at the expense of the philan- 
thropists themselves. The former wears quite a different aspect from the 
latter, and may bear a different legal as well as moral character. A 
body charged with the administration for definite purposes of funds 
contributed in whole or in part by persons other than the members of 
that body owes, in my view, a duty to those latter persons to conduct 
that administration in a fairly businesslike manner with reasonable 
care, skill and caution, and with a due and alert regard to the interest of 
those contributors who are not members of the body. Towards those 
latter persons the body stands somewhat in the position of trustees or 
managers of the property of others. ’ ’ 

29. I draw particular attention to that passage because in the present case 
some members of the Corporation, who are tenants of Corporation houses, are 
in the very delicate position of being themselves beneficiaries of a policy of low 
rents. I do not for one moment suggest that that fact has influenced them in 
their deliberations ; from what I heard at the inquiry I cannot, however, answer 
for the citizens of Glasgow as a whole. It is that consideration which lends a 
double importance to Lord Atkinson’s words. 

30. The conclusions at which I have arrived and I so report are : 

1. That the Corporation are bound, in terms of section 73(5) of the Housing 
(Scotland) Act, 1950, from time to time to review rents and to make such 
changes either of rents generally or of particular rents and rebates as 
circumstances may require. 

2. That the Act of 1950 is a consolidating Act, and that it repeats in section 
73(5) what was already an obligation upon the Corporation under 
section 47(6) of the Housing (Scotland) Act, 1935. 

3. That there has been no review of the rents of the Glasgow Corporation 
municipal houses, within the meeting of either the 1935 or the 1950 Act, 
since August, 1938. 

4. That the expression “ from time to time ” contained in section 73(5) of 
the 1950 Act means “ as often as occasion arises ”, 

5. That the decision whether occasion has arisen for a review in terms of 
section 73(5) of the Act of 1950 is one to be made by the Corporation 
upon a proper exercise of their discretion. 

6. That the Corporation have on many occasions since 1953, refused, on 
being so moved, to review rents. 

7. That the decisions to refuse to review rents were not arrived at upon a 
proper exercise of the Corporation’s discretion, in as much as : 

(a) the said decisions were arrived at upon grounds which were 
irrelevant and were not supported by any relevant evidence adduced at 
the local inquiry ; 

( b ) the said decisions were not arrived at in good faith having been 
deliberately made, at least in part, for a reason which was unconnected 
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with the due performance of the Corporation’s duties under section 
73(5) of the 1950 Act ; 

(c) the said decisions ignored factors which it was essential for the 
Corporation to take into account if it were properly to exercise its 
discretion. 

8. That the Corporation has failed to comply with the provisions of section 
73(5) of the Housing (Scotland) Act, 1950. 

31. Certain submissions were made by Counsel in the matter of expenses ; 
I do not report on that question but leave it to the Secretary of State. I should 
also like to express my appreciation of the services of Mr J. B. Fleming, Clerk 
to the Inquiry. 

(Sgd.) C. J. D. SHAW. 

32 Heriot Row, 

Edinburgh, 3. 

10th July , 1958. 
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